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In the first of our series of newsletters about the
major changes Congress made in the Medicaid eli-
gibility rules in passing the Deficit Reduction Act of
2005, we outlined the most important provisions
of the new law. The “look-back” period has been
increased from three years to five. Penalties for
transfers made on and after February 8, 2006 (the
day the law was signed) will start to run in the
month in which the person applies and would oth-
erwise be eligible for benefits, instead of in the
month(s) when the transfer(s) was or were made.
Caseworkers will no longer be permitted to “round
down” in calculating transfer penalties.

We suggested that, as a result of these changes,
many nursing home residents who run out of
money and then apply for Medicaid are going to
be in for a shock. Although they have no means
of paying for their care, their applications are go-
ing to be denied. -

So, who's going to be okay, and who's not going
to be okay? Well, that's where it's about to get
really confusing.

For the next five years, until February 8, 2011 —
after which date all transfers within five years will
be covered by the new rules — two different sets
of rules will apply in determining whether a person
who applies for Medicaid long-term care benefits
might be ruled ineligible on account of gifts or
other transfers of property for less than fair mar-
ket value (“transfers,” for short).

In fact, just trying to explain what’s going to hap-
pen gets really confusing, so please bear with us.

To try to see how this will work, imagine that four
nursing home residents — let’s call them Mary,
Ann, Tom and Jim — run out of money and apply
for Medicaid in May 2006, Each made $30C,000 in
transfers within the past 5 years, and as the law
requires, they disclose them on their Medicaid ap-
plications. Mary made all of her transfers in
March 2004, Ann made $20,000 in transfers in
March 2003 and $10,000 in March 2006. Tom
made all $30,000 of his transfers in December
2005. Jim made all $30,000 of his transfers in
March 2006.

In other words, they all did the same thing, just
at different times. As it turns out, that’s going to

make a big difference.

All of Mary's transfers will be covered by the old
rules. Her “penalty period” — the number of
months a person is ineligible for benefits because
of transfers - will have expired before she ap-
plied. She will be approved immediately for
benefits.

The March 2003 transfers Ann made won't affect
her eligibility, because they will be covered by the
old rules, and the penalty period will have ex-
pired. However, the March 2006 transfers will
cause a penalty period of between three to four
months (maybe a little less, oddly enough, if
she’s in an expensive nursing home in Illinois ...
but not Missouri).

That penalty period will start in May 2006, the
month when she applies for benefits. Unless the
nursing home allows Ann to stay there as an un-
paid guest, (the nursing home will be legally re-
quired to let Ann stay if she cannot be discharged



to a safe place where her needs can be met) she
or her family will have to somehow figure out a
way to pay out of pocket for her care for May,
June, July, and part of August. Keep in mind that
Ann’s already broke, or she couldnt apply at all.

All of Tom’s transfers will be covered by the old
rules. However, that doesn’t mean that he won't
have a transfer penalty. In fact, he will have a
transfer penalty of 10 months (maybe a little
shorter in Illinois). Note that it isn't 10 months
and a few days, because the penalty period under
the old rules would be “rounded down.” But the
penalty period will run from the month when the
transfers were made (December 2005) rather
than the month of application. Therefore, Tom
will be ineligible through September 2006 (maybe
July or August in Tllinois).

All of Jim’s transfers will be covered by the new
rules. Therefore, he will be ineligible for 10
months and several days (again, perhaps a little
less in Illincis), and his penalty period will not
start until May 2006, when he applies. He will not
be eligible until March 2007!

Sound confusing? It should, because — well — jt
just is. Four people made transfers in the same

total amount within the look-back period, and yet
they will have four very different outcomes. Mary
will be fine. Ann and Tom will have a problem,
but maybe their families will be able to come up
with the money to pay for their care while they
are ineligible, or maybe their nursing homes will
decide (or be required) to eat the cost of their
care during the penalty period. Either Jim or his
nursing home will have a major problem. A lot of
money and months stand between Jim and Medi-
caid eligibility.

In trying to understand how this will work in the
future, keep in mind that as each month goes by,
there will be a month’s less transfers covered by
the old rules, and a month’s more transfers cov-
ered by the new rules. There will be less and less
Marys, and more and more Jims.

And $30,000 isn't really a big number, relatively
speaking. For some people, this will be a lot
worse. Keep in mind, too, that under the new
rules, there will be no rounding down and trans-
fers will be accumulated. Ann’s outcome would
be exactly the same if she had given away money
in little dribs and drabs — a few hundred bucks to
help out one of her kids here, a $500 hurricane

relief donation there, $1,000 a year in birthday
and holiday presents, contributions to her place
of worship ... they all will add up.

So what'’s the moral of the story?

The only way to prevent situations like Ann’s and
Tom'’s and Jim's from happening will be for the
nursing home resident (or better yet, the pro-
spective nursing home resident) to see a good
elder law attorney — the sooner, the better - who
will help carefully plan out (a) the timing of filing
of the application, (b) whether and if so to what
extent anything that was given away should be
given back, if possible, before the application is
filed, and (c) how to pay the nursing home during
any penalty period that can't be avoided.

Actually, as we will discuss in a future newsletter,
there are still ways for people to protect at least a
part of their assets and still qualify for Medicaid—
but only if it is done very carefully, as part of a
long-term care plan developed by a competent
elder law attorney.

The Coulson Law Group offers in-service training on
topics related to:
* Medicaid Eligibility and the Deficit Reduction Act of 2005
* An Introduction to Medicaid Planning and Division of
Assets
* Guardianship/Conservatorship and Powers of Attorney
* Qther Elder Law Issues

We can cater presentations to meet your time require-
ments. For more information contact our Director of
Community Education and Outreach, Beth Frame, at
(314) 567-9292 or (618) 655-9292.
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