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“HARDSHIP HEARINGS” AND THE NEW MEDICAID RULES
(Or, Why Relying on the “Hardship Exemption” When an Application is Denied
May Turn Out to Be a Risky and Expensive Course of Action)

As we have indicated in previous issues of this
newsletter, the new “transfer penalty” rules for
Medicaid eligibility included in the Deficit Reduc-
tion Act of 2005 (“DRAQ5”) are expected and in-
tended to result in a dramatic increase in the de-
nial of applications for Medicaid long-term care
benefits. That is so because ineligibility caused by
transfers will not start until a nursing home resi-
dent applies and would i
otherwise be eligible for |
benefits. Moreover, even [
small gifts and donations H
will cause temporary ineli- |
gibility. H
The fact that many people [
who are already essen- !

be determined ineligible for benefits, in many
cases for several months or even years, clearly
raises the issue of hardship. If a nursing home
resident has no means of paying for his or her
care, that person faces the possibility of being dis-
charged from the facility for non-payment. For
someone in need of nursing home care, that could
result in great hardship. At the same time, it will
impose a financial hardship on the facility to pro-
vide care to a resident who is neither able to pay
for care nor eligible for Medicaid.

A “hardship exception,” under which transfer pen-
alties that would otherwise delay eligibility can be
waived and benefits awarded immediately, existed
even prior to the enactment of DRA05. What has
changed under the new law — in response to
nursing home industry complaints that it will
cause great financial hardship for many nursing
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Sidebar: What the Federal “Hardship
Exception” Statute States

“Undue hardship exists when application of the
transfer of assets provisions would deprive the
individual of medical care such that his/her life
would be endangered. Undue hardship also ex- [charge for non-payment.
i ists when application of the transfer of assets
tially “broke” (they need to| provisions would deprive the individual of food,
be, in order to apply suc- ! clothing, shelter or other necessities of life.”
cessfully for Medicaid) will o - oo 0 o

homes — is that, if the resident consents, the
nursing home itself can initiate and handle the re-
guest for the necessary hearing.

If you read the standard for establishing hardship
set forth in the federal statute (see the sidebar)
as meaning what it says, it sounds like a god-
send.

- The definition of hardship
Iwould seem to apply in
Uvirtually any situation in
jwhich a nursing home

I resident would be denied
! Medicaid benefits and

1 thus face potential dis-

! Perhaps it will turn out
1that way. However, elder
Ulaw attorneys are uni-

::::::::::::: ; formly doubtful that it

will. In the past, hardship exceptions have sel-
dom been granted, especially when the circum-
stance causing the “hardship” is that the Medicaid
applicant gave away money or property which,
but for the transfer(s), would have been available
toward paying nursing home expenses.

Even if hardship exceptions will be allowed more
frequently under the new law, the idea of nursing
homes initiating hardship exception proceedings
on behalf of residents raises a number of ques-
tions and concerns which the statute fails to ad-
dress and which, at this point, remain unan-
swered. For example:

What if a resident (or the resident’s agent under
a power of attorney, who may have been the re-
cipient of gift transfers) refuses to consent to the
filing of a hardship application? Is that grounds
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for discharge for non-payment? Can a nursing
home threaten discharge if consent isn’t given, or
would that make the consent involuntary?

What if the nursing home resident is mentally in-
competent and can’t legally consent? Could a
family member who does not have power of attor-
ney consent for that person?

Who will pay the substantial legal fees likely in-
volved in handling the hardship hearing? If the
resident consents, does that imply agreement to
paying the fees? Or if the nursing home initiates
the process, does that automatically mean that it
pays?

If a nursing home hires an attorney to handle a
hardship hearing, who does that attorney repre-
sent: the resident or the facility? What if they
have conflicting interests?

Who will control the process once the application
is filed? Would the resident have the right to say
“drop the case” while the matter is pending? That
could be a real concern, since many families
might only consent out of fear of the resident be-
ing discharged, a fear that would be completely
removed if the resident later died, as many will do
while hardship hearings are pending.

Will family members want to cooperate with hard-
ship hearing requests, or will they fear that the
hearings will provide little more than a forum for
the lawyers for “both sides” — the State and the
nursing home — to grill them under oath about
their role in the transfers that caused the penal-
ties and their ability to pay the resident’s bill and
thus “eliminate the hardship”?

If the nursing home initiates the process, does
that mean that it bears the financial risk of the
outcome? In other words, if a hardship applica-
tion is filed and nine months later it is denied,
does that mean that the nursing home has no
right to charge the resident for the room cost dur-
ing that time?

How long will it take to get a hearing and a rul-
ing? There figures to be a substantial increase in
the number of “hardship hearings.” Unless there
is a corresponding substantial increase in the
number of hearing officers, the hearing docket
figures to get seriously backlogged.

What impact would the nursing home’s initiation
of hardship proceedings have on its ability to seek
to discharge the resident for non-payment if the
hardship request is denied? Under the Nursing

Home Reform Act of 1983, a nursing home may
only legally discharge a resident if that can be
done to a safe place that will reasonably meet the
resident’'s needs. If the nursing home files a
hardship application, has it basically admitted that
that would not be the case?

At this point, the only answer to those and other
important questions is “Stay tuned.”

“Myths and Facts” brochure
has been updated to reflect the
new changes in the Medicaid eli-
gibility rules. Call today to order

your free copies of this

brochure!

In Service Training Available:

The Coulson Law Group offers in-service training on
topics related to:
* Medicaid Eligibility and the Deficit Reduction Act of 2005
* An Introduction to Medicaid Planning and Division of
Assets
* Guardianship/Conservatorship and Powers of Attorney
* Other Elder Law Issues

We can cater presentations to meet your time require-
ments. For more information contact our Director of
Community Education and Outreach, Beth Frame, at
(314) 567-9292 or (618) 659-9292.
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